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FEDERAL TRADE COMMISSION
[File No. 201 0014]
Stryker and Wright Medical; Analysis of Consent Orders to Aid Public Comment
AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement; correction.
SUMMARY: The Federal Trade Commission published a document in the Federal
Register of November 9, 2020, concerning the proposed consent agreement in the Matter
of Stryker and Wright Medical. That document did not contain the Statement of
Commissioner Rohit Chopra regarding this matter. This document corrects the omission.
FOR FURTHER INFORMATION CONTACT: Jonathan Ripa (202-326-2230),
Bureau of Competition, 600 Pennsylvania Avenue NW, Washington, DC 20580.
SUPPLEMENTARY INFORMATION:
Correction
In the Federal Register of November 9, 2020, in FR Doc.2020-24813, on page 71343, in
the first column, after the signature of April J. Tabor, Acting Secretary, add the
following:
Statement of Commissioner Rohit Chopra

Independent monitors and watchdogs are shadow regulators that promise to
impartially report to the government. These individuals are typically paid by companies
engaged in alleged wrongdoing as part of a settlement. Monitors typically have relevant
expertise in an industry and are often former government officials.

In this matter, the Federal Trade Commission is resolving allegations that the
merger between Stryker and Wright is unlawful by requiring divestitures and other

provisions that will be overseen by an independent monitor. I write separately to detail



some of my ongoing concerns regarding the lack of adequate protections against
independent monitor conflicts of interest in FTC orders.

Monitor Independence

Over the last twenty years, there has been substantial concern about whether
auditors and other third parties are truly independent, or whether they are influenced by
seeking additional fees for future business.! When it comes to monitors of settlements, an
independent monitor ideally believes its primary responsibilities are to the government
agency that relies on their work to ensure compliance with a settlement or order.

Unfortunately, they are not always so independent, given potential incentives for
their firms to seek additional business with companies subject to monitoring. For
example, in the FTC’s investigation of Facebook for compliance with its privacy
obligations under a 2012 Commission order, the FTC alleged major violations of the
order even though PriceWaterhouseCoopers (PwC) was supposedly providing an
independent assessment of the company’s compliance.? In fact, I am unable to identify
any recent case where a monitor has identified a material order violation that led to a
subsequent penalty action.

The Commission’s practice is to have the party alleged to have engaged in a law
violation propose a monitor, subject to Commission approval. The party is also

responsible for paying the monitor’s fees, which can be substantial.
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In this matter, the Commission has appointed a monitor who is an employee of a
French-based global advisory business, Mazars, which provides consulting, accounting,
tax, and other services.?> The agency’s order requires the monitor to simply self-report any
potential conflicts of interest. While this is better than nothing, it is not adequate,
particularly when the monitor is employed by a large firm that offers a wide array of
consulting and compliance-related services to companies like the targets in this matter.
For example, will the monitor need to self-report a conflict when other units of Mazars
bid for business with the merged entity? Many of these questions are unclear.

Protecting the Public from Conflicts of Interest

The Commission should strengthen the conflict-of-interest and transparency
provisions in our orders related to monitors across the FTC’s mission by exploring
whether to:

e Require monitors and their employers to agree to non-solicit provisions for a
period of time after the completion of a monitoring engagement.*

e Publish certain work products of monitors that detail their activities to ensure
order compliance.’

e (Create open application processes for potential monitors to detail their

qualifications, as the Commission pursued in the Herbalife matter.¢
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e Require monitors to attest, under penalty of perjury, that they hold no financial
interests in the industry of the companies subject to monitoring.

I am skeptical that the Commission can truly remedy anticompetitive harm with
complex settlements that require independent monitors. While many monitors certainly
provide independent advice and analysis, it is critical that their actions are never distorted
by any real or perceived conflicts of interest.

Dated: November 20, 2020.

April J. Tabor,

Acting Secretary.
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